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RETIREMENT VILLAGES AMENDMENT BILL 2012 
Second Reading 

Resumed from 14 August. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [3.20 pm]: I rise to make 
some comments in support of the Retirement Villages Amendment Bill 2012, which seeks to amend the 
Retirement Villages Act 1992. The second reading speech makes reference to our ageing population and states 
that in a short time, 40 per cent of our population will be over the age of 65. As our community has changed and 
as the needs of our ageing population have changed, there has been a growth in the industry that provides for 
housing in retirement villages. I dare say that when this legislation was first enacted in 1992, it would have been 
a vastly different world. We have come from a community in which senior members of a family would have 
stayed in the family home and remained in that home until they needed more intensive care or circumstances 
changed. In my own family situation, various grandparents have moved into our family home at different times 
to stay with us for extended periods to ensure not only that they did not live alone, but also that they received 
appropriate care.  
As times have changed, people’s expectations and needs have changed and we now have a different 
understanding. There has been enormous growth in the different types of facilities that are available. As the 
Minister for Commerce moves around the South Metropolitan Region, an electorate we share, he would note that 
quite substantial retirement villages have been built in those areas. These are quite different from the types of 
homes or villages that existed 30 or 40 years ago. I recall the 1980s when my great-grandfather spent his last 
couple of months in Shoalwater Nursing Home, which comprised a series of small bedrooms, a community hall 
and a dining room—that was it. As we move around the state now, I imagine that even in some of the regional 
areas there are some attractive and elaborate types of retirement homes. I visited a friend at the Lady Brand 
Lifestyle Village in Mandurah. It has lovely houses with superb facilities, including swimming pools, halls, 
dining rooms and television rooms. All sorts of activities are organised for the residents. Everything is laid out 
beautifully. I have visited a number of other retirement villages in my electorate, including at Forrestfield. One 
need only drive past places such as St Ives Murdoch to understand how attractive and substantial retirement 
homes can be. Of course, we cannot have attractive places unless a substantial amount of capital is invested in 
the development of these locations. One of the most significant changes has been that people who go into these 
types of arrangements do not necessarily want just a bedsit. They want to live in a community in which they can 
engage in a range of activities and share facilities. For the dollar they invest or pay rent on, they want to have 
top-range facilities. I recall the changes that have occurred in the Victoria Park area. Members who are aware of 
Rowethorpe Village and Swan Cottage Homes would know that 10 or 12 years ago they were quite drab and 
small and of a vastly different nature. Members who drive past them now would see that massive investment in 
those retirement homes has resulted in their total overhaul. Although some of these places are a series of houses 
or units, some continue to offer other services with the provision of additional forms of care. Swan Cottage 
Homes offers the full gamut of those services.  

It is an expanding industry. It is important that this legislation that the government has put forwards seeks to put 
in place very needed protections for people who opt to move into retirement villages. We are dealing with one 
piece of legislation. I understand from the briefing that as a result of the statutory inquiry into retirement village 
legislation, which was tabled in this place in November 2010, a second piece of legislation will pick up on a raft 
of other changes to this legislation. Unfortunately, we will not deal will that bill during this session of 
Parliament. That is a shame, but I will come back to talk about that later.  

The review conducted and tabled in 2010 was an extensive review. It was conducted over a lengthy period of 
time and involved a number of ministers. It had strong community engagement; I know that the various peak 
bodies and a range of individuals were quite vocal in what they thought should happen to make positive change 
in the industry. One of the things that kicked all this off was an inquiry conducted a couple of years ago by the 
Economics and Industry Standing Committee in the other place into Karrinyup Lakes Lifestyle Village and the 
issues and problems that its residents faced. I understand that not all members would have been here at that time. 
The retirement village was, at that point, attractive and state-of-the-art and had the potential to provide high-level 
facilities and amenities to its residents. There was a raft of problems with the management of the site, planning 
issues and the way in which management dealt with residents and potential residents. It was a long, complicated, 
painful and emotional process for all involved that ended up in the courts. After its inquiry, the parliamentary 
committee made a series of recommendations. If members want to look at what kick-started the changes to the 
legislation, that is a good issue to review. Some of the amendment that we are dealing with today will quite 
clearly prevent the problems that occurred at Karrinyup Lakes. I will remind members who are not aware of 
what happened. As stated in the Economics and Industry Standing Committee’s report —  
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Construction has been plagued by delays, non-compliance, constant variations, changing plans or 
simply the ignoring of planned constructions, their alignment and a host of other requirements. This has 
not only affected residents, but properties that abut the development and the wider Gwelup community.  

Promotion and sale of residence leases suffered a similar fate, with constant change and challenge 
experienced by the Joint Selling Agents and prospective residents alike. The pattern continued once 
residents moved in with services not being provided as promised, common facilities not constructed, 
construction delays, non-existent financial reports, different fee arrangements for some residents, 
controversy over the validity of the leases and a host of other relatively minor issues.  

The report refers to the problems faced by the residents. Quite a significant number of those residents were 
already locked into long-term leases. Dreadful things were occurring and those involved were trapped with 
nowhere to go. When they made complaints, they received pretty brutal treatment at the hands of individuals 
involved in managing the village at the time. Sometimes these types of situations occur and it gives us the 
opportunity to try to remedy them for the future. That is an issue that stood out.  
The statutory review that I referred to was tabled in 2010. I am sure there has been one, if not two, changes of 
minister looking after that portfolio during that time. I am not sure whether it was Minister Buswell or Minister 
Marmion who was responsible for this area at the time. 

Hon Lynn MacLaren: It was Buswell.  
Hon KATE DOUST: It was Mr Buswell, was it? Then we had Minister Marmion and now we have Minister 
O’Brien. There has been an issue with the changing of the guard and timing. The report was tabled in 2010. It is 
a very significant report. There was a contribution from both the industry and residents. There is a degree of 
urgency about making changes. Unfortunately, maybe because of the change of ministers, I have been advised 
by people who briefed me that drafting instructions were not given until 2011, almost a year later. We saw the 
first and second reading of this bill in this place in August 2011, almost two years after the report was tabled. We 
have only some of the recommendations from the report, albeit seven or eight significant changes will be made 
that will benefit residents. It is disappointing that after that time all the issues could not have been resolved 
during this session of Parliament so that the full balance for both industry and residents could have been resolved 
in one go rather than having to wait until some time after March next year. However, if with good luck there 
might be a change of government, we on this side would certainly be very keen to progress this legislation. I 
want members to be quite clear that we would not hold up that second tranche of changes that are required. It is 
disappointing that we do not have the opportunity to deal with all the recommendations in one go. I hope that the 
minister might provide to us in his reply some detail of the changes that are outstanding and that will be dealt 
with in the second piece of legislation. It is important to get on the record the types of matters that have been 
held off, and perhaps the reasons why those changes have been held off and their impact on both industry and the 
residents. That is pretty much the lead-up to those changes. I have had the opportunity to meet with a number of 
residents of retirement villages. They are highly organised and well-motivated people who really know the issues 
and have done their work. I hope to go through some their material during my speech because it is very much on 
the mark.  

Moving into a retirement village is probably not something that we always contemplate at different ages. I see a 
couple of heads nodding around the place but it is something that a lot of people think about now. They may 
want to downsize their home once the kids have grown up and moved out, they may want a change in lifestyle, 
they may want a place they can lock up where there is not a lot of garden maintenance, or they may want to 
travel. They want to do all sorts of things that they may not have been able to do while members of their family 
were growing up or while they were working full time. Moving into a retirement village is a very good option for 
a lot of people because they can downsize but still have access to a range of facilities. They do have options. 
Some people choose to move into a retirement village and some people choose to move into a lifestyle village. I 
understand the difference and I know that the government has launched a review of residential parks and lifestyle 
villages. They are a vastly different kettle of fish. I look forward to the completion of that review. I think there 
are some interesting issues in that part of the industry as well.  
People have options. They make these decisions based on their needs, and in some cases based on what they can 
afford. Having spoken to some of my colleagues who have family members living in retirement homes or 
retirement villages, I know that it can be a very expensive process. It is not a decision that is taken lightly. 
People who move into these types of arrangements usually do their homework very diligently before they sign 
on the dotted line. This legislation will enable a raft of changes. Although it is about trying to address the 
balance between industry and the resident and the administrative body, and it will put in place a raft of changes 
to assist and afford protection to those residents, there are still some concerns and some grey areas around some 
of these changes. I will go through those. Basically, the key elements of this legislation are that it will give a 
group of residents, not an individual, the ability to appeal to the State Administrative Tribunal against excessive 
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increases and charges relating to the operating costs of the village. I understand that in the past there has been a 
great difficulty doing that. There are some issues relating to the process and about how one gets to that point. I 
note that there are some amendments on the supplementary notice paper that deal with some of those issues 
about the process, such as organising a meeting. I will go through that in more detail. This bill will allow 
regulations to be made to limit former non-owner residents in their liability to pay recurrent charges incurred 
after leaving the village. That proposal has been welcomed by the residents. From the discussions that I have had 
with people, that has been a significant issue. When one traditionally leased a flat or a unit under a rental 
arrangement, one used to be able to give a month’s notice and that would be pretty much it. I understand that 
under this set of arrangements, that has not been the case and some residents have continued to pay fees and 
charges for a number of years. I acknowledge that the government has now put in place time limits of three 
months for new residents and six months for current residents. That is a very positive move and one that has 
been well received. One issue that needs some clarity is once a resident has vacated a property, when does vacant 
possession commence? That has been a difficulty. The minister and I have had a brief discussion about that. If 
there is some way of resolving the question of when vacant possession starts—that is, the date from which the 
three or six months commences—he will make a lot of people very, very happy.  

Hon Simon O’Brien: I think everyone’s on the same page, certainly the same chapter, on this. I will let you 
know that I have caused amendments to be drafted right now that seek to do that. That is not an omission up to 
now; it is just, as you know, from other parts of the bill, that there is a head of power for regulations to prescribe 
some matters surrounding this. I have come to the view that this element in particular does need to be in the bill. 
I am just having appropriate amendments drawn up.  
Hon KATE DOUST: I thank the minister for that interjection. I have received a raft of letters from people who 
live in retirement villages. The one concern at the top of their list is when vacant possession starts. They do not 
want to be held up for significant ongoing costs if they have left their residence, be it because they have moved 
to another place, they have required more intensive care or they have moved interstate. I know it is slightly 
different when a resident passes away, but I still think a date for vacant possession needs to be established. I am 
pleased that the minister has done that. The issue associated with that is refurbishment. When that date is 
established, can refurbishment commence from that date or will it be at a later date to be agreed to? A number of 
issues hang off having a date agreed to and how that date is established—whether it be in a contract or by a 
verbal arrangement. That is an important change. I know from my discussions with the representative groups that 
they are very keen to have that resolved, because that is certainly causing a lot of grief. 
I had intended reading into Hansard a whole raft of letters that outline people’s concerns about that particular 
aspect. I was surprised at the amounts of money that some of these people have to continue paying in ongoing 
charges once they have left. We are not talking about $10 or $20 a week; in some cases, we are talking about 
hundreds and hundreds of dollars. If people are retired and on a fixed income, that is a significant impost on their 
lifestyle. It also narrows their options for how they live their life. It is very important that we provide certainty. 
When I read some of the letters and emails, I could see the desperation and frustration that some people have 
experienced. A woman in Albany said that she has even had her local member of Parliament take up these issues, 
but all he gets when he raises them is verbal abuse from the retirement village management. That type of matter 
is canvassed in a number of these letters. If people have taken up issues, they have not always been pleasantly 
received or resolved. Hopefully, that issue will be addressed with some of the changes in this bill, including the 
types of people who can be in charge of or have a management role in a retirement village. On the cost issue, one 
person said that they pay $465 a month in recurrent charges. Another person referred to an amount of over $200 
a week. In anyone’s books, that is quite a significant amount of money. If people are on a fixed income or have 
superannuation, it is not always easy to sustain that lifestyle and they would certainly have to cut back on a few 
things. People want that certainty, so I am pleased to hear that the minister is prepared to resolve that issue. 
Returning to the types of managers, that is another issue. Although this legislation will prohibit certain persons 
who represent an unacceptable risk to residents, such as those with criminal convictions, from administering a 
retirement village for a specified period of time, I understand that there is capacity for exemptions to be made. 
The commissioner will be able to grant exemptions to particular individuals. At the briefing, I was advised that 
guidelines will be established for the circumstances in which those exemptions will be granted. This concern has 
been canvassed by people living in retirement villages. In no other state does the capacity to grant an exemption 
exist. No other state allows a person who has been convicted of a criminal offence to seek to work in a 
managerial capacity in a retirement village. 

Hon Simon O’Brien: Correct. 
Hon KATE DOUST: In Western Australia we are saying that they cannot do that, but under certain 
circumstances they may be granted an exemption. The very clear message that I have received from people 
living in retirement villages is that that should not be allowed to happen. That is one clause that we will oppose 
during the committee stage. I would like to know from the minister under what circumstances anyone would 
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contemplate granting an exemption if no other state has done that previously. It does not seem to make sense. 
Why would the minister allow the possibility for something to go wrong? I return to the situation with the 
Karrinyup Lakes Lifestyle Village, because the people there did have problems. 
[Interruption.] 
The PRESIDENT: The speakers and microphones have been receiving a bit of attention to try to make some 
improvements that are needed in the chamber. Please do not be spooked by an occasional sound. It will not 
electrify you! 
Hon KATE DOUST: That is all right. I am electrified already! 
Hon Simon O’Brien: Get on with it, “Sparky”! 

Hon KATE DOUST: I missed that. 

Hon Simon O’Brien: It’s probably just as well; it wasn’t that funny! I was trying to label you with the nickname 
“Sparky”, but I don’t think it’ll catch on. 
Hon KATE DOUST: No, it will not work. 

I want to know why we would even open the door to a potential problem. Why would we not just say that if it is 
good enough for the other states not to allow an exemption for someone who may have been convicted of fraud, 
sexual abuse, assault or any number of offences, it is good enough for us? Why would we want to expose people 
living in retirement villages to an individual who may have already demonstrated that they have the capacity to 
cause harm to people in any one of those ways? Fraud is a significant way of harming a person in that type of 
environment. The opposition does not support that part of the bill that allows for an exemption. We think it is 
better to not have that capacity. It is much more protective of not only the residents living in the villages, but also 
the organisations that run those villages. It affords those organisations some protection by providing clarity about 
the people they could or should employ to work in those occupations. I will be interested in the minister’s 
explanation about why Western Australia would go down the path of an exemption. It surely cannot be because 
we do not have enough people to work in this field. 

This legislation also provides a mechanism for a statutory manager to be appointed in circumstances in which the 
welfare or financial interests of residents may be at risk. One example that comes to mind is the Lady Brand 
Lifestyle Village in Mandurah. It is in the South West Region, just outside my electorate. But I raise it because I 
have a good friend who lives there in a lovely place. About 18 months or two years ago, there was a lot of 
uncertainty for those residents because the organisation that owned that facility, I think, from memory, became 
bankrupt. So the residents did not know where they stood, whether they would be staying on the site, who would 
manage the village or what would happen with the ownership. I know that there were a whole series of meetings. 
It just added to the stress for the individuals living there. I understand that that has now been resolved, but there 
was no capacity to put somebody in there to manage the arrangements during that period. Ensuring that that 
happens will not only protect those individuals, but also allay their fears. People always worry about having a 
roof over their head. 
Hon Robyn McSweeney: At that age they do. 

Hon KATE DOUST: Yes, but it is not necessarily — 

Hon Robyn McSweeney: It’s not only at that age, but it’s more so at that age. 

Hon KATE DOUST: That is right. But let us face it; 20 years ago the people who moved into retirement 
villages might have been very senior, but I think lifestyle villages are now taking people at 45 or 50 years of age. 

Hon Robyn McSweeney: It’s obscene, isn’t it! 

Hon KATE DOUST: I know! People who move into retirement villages are probably in their early 50s or 60s. 
When I go to some of these places, people certainly look very spritely and fit and healthy and are kicking on for 
the long term. People want to make sure that if they make this significant investment in these places, they are 
being looked after.  

The minister referred to the range of regulations, and the Retirement Villages Amendment Bill 2012 contains 
heads of power that will enable the making of a range of regulations around the contracts that residents sign. 
This legislation probably does not deal with the contracts in as much detail as perhaps residents would have 
liked, and it certainly has not made the language simpler. I borrowed a not-for-profit retirement village contract 
from somebody who came to see me, and it encompasses two documents that individuals have to sign before 
they can move in. The government has made amendments to the cooling-off period, which is very good because 
it gives people a bit more time to think about the contracts, but, quite frankly, having looked through it I think 
they would need some really good legal advice to work their way through it, which could be quite costly. I do 
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not know, but I think if the government was to put in place some sort of standardised contract and standardised 
forms, it would make life a lot easier and there would be more clarity around what people were entering into. 
These documents are probably more substantial than those involved in buying a normal house or renting a 
normal property—certainly more substantial than a marriage licence — 

Hon Simon O’Brien: And sometimes entered into just as lightly! 
Hon KATE DOUST: Yes. 

Hon Simon O’Brien: Which people regret at length. 

Hon KATE DOUST: Does the minister need to talk to somebody? 

Hon Simon O’Brien: I haven’t entered a retirement village yet; have you?  

Hon KATE DOUST: I thought the minister was talking about marriage! 

Hon Simon O’Brien: No, I am very happy with my marriage arrangement. 

Hon KATE DOUST: And the minister has a lovely wife. 

Hon Simon O’Brien: Thank you.  

Hon KATE DOUST: This type of contract is probably just as binding as the other type we were just referring 
to, and it is extremely detailed. It contains lots of definitions and uses quite complicated language, and for 
somebody who has 10 days to make a decision I think it would take them all of 10 days to work through it. There 
may be some opportunity in that second tranche of legislation for government to give thought to some sort of 
standard format contract or forms. I understand that New South Wales has a standard format. Given this is an 
individual’s contract I probably will not table it, but I am sure people can look at some of the language in it; I am 
not sure why it is so complicated and why signing a contract to enter into that situation involves so much 
paperwork. I think that issue concerns people.  

This bill will enable regulations to be made to stipulate certain fees and charges that are not payable by the 
residents of a retirement village, which is also important. In the past there has been a concern that management 
may simply increase or add other fees, and residents would just be levied those fees or issued a bill and have to 
pay them without the fees being justified. Positive changes have been made, but some issues perhaps need to be 
tweaked to provide a bit more clarity for retirement village residents; overall, I think at this point it is not too 
bad.  

I will probably go through individual clauses shortly, but I just wanted to read in a letter from the 
Western Australian Retirement Complexes Residents Association. That organisation has been extremely active 
and very supportive of the changes, and it talks about how it welcomes the bill and that it is generally pleased 
with its proposals. WARCRA notes that it does not deal with all recommendations, and I think we have already 
canvassed that we would have liked to see all recommendations dealt with in one piece of legislation. 
WARCRA’s comment on the village management proposal is that — 

The proposal to prohibit certain persons from acting in the administration of a retirement village will be 
of comfort to residents who have little say in the choice of such persons.  

WARCRA would prefer there to be no exemptions to that provision; I must say that the opposition certainly 
agrees on that point.  

In relation to the statutory manager — 

The provision to enable the appointment of a “statutory manager” where the well-being or financial 
interests of the residents are at risk will provide further comfort to residents. We have been particularly 
concerned at the difficulties that have arisen where operators have become insolvent and their business 
has been placed under administration.  

In relation to disclosure and cooling-off periods, WARCRA says — 
We welcome the acknowledgment of the complexity current retirement village contracts and the need 
for an extension of time for consideration and rescission of contracts. The periods provided are still 
quite short. We would hope that subsequent amendments will address the structure of contracts to 
ensure some degree of standardisation to make contracts more comprehensible and more easily 
compared. 

I imagine that becomes an issue in moving from the not-for-profit area to the for-profit area in terms of the level 
of detail required in those contracts.  
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In relation to the appeal to the State Administrative Tribunal against excessive and/or unwarranted increases in 
recurrent charges — 

Residents will be re-assured by being granted the opportunity to appeal against excessive and/or 
unwarranted increases in recurrent charges. The requirement for “special resolution” of residents 
(necessitating the involvement of the management body against whom the appeal is directed and a 
larger majority) to lodge such appeal is, we think, an inhibiting (and potentially divisive) factor that 
may deter residents from seeking this relief. We would have preferred residents to be able to call the 
general meeting and that a simple majority vote would be sufficient to lodge the appeal with the SAT.  

I would be interested in the minister’s response to that; I think it is valid to raise the issue of the type of meeting 
that can be called to take a vote, and the numbers required at that meeting to then move on to appealing to SAT. I 
fully understand the concern about calling a meeting to discuss this, but then if it can be called only with 
management’s approval, of course management is going to say no in most cases. 
Hon Simon O’Brien: Yes. 

Hon KATE DOUST: I have experienced that, not with retirement villages but certainly with residential parks, 
which are an issue in Fremantle. I do not understand why residents, if it is a serious enough issue, cannot simply 
call a general meeting. 

Hon Simon O’Brien: It will not be subject to the administering body’s approval; they do not have any choice. If 
they are petitioned or requested by the requisite number of residents to call a meeting, then they are required to. I 
will discuss this a bit more a bit later on, if you like. 

Hon KATE DOUST: I am happy for the minister to do that.  

The next point goes to village amenities and services. WARCRA says — 

We welcome the proposal to clarify the SAT’s powers to make orders and deal with disputes relating to 
the provision of services that were promised to residents but either not provided or excessively delayed.  

As to fee and charges not to be included in the village operating budget — 

Such fees and charges are to be prescribed in Regulations that are yet to be drafted. The general 
intention meets concerns often expressed by residents.  

WARCRA’s letter refers to recurrent charges after a non-owner resident leaves a village, and says — 

We welcome the introduction in the Bill of a Limitation on the time a non-owner resident has to 
continue paying on-going charges after leaving the village. The precise time limitations for the payment 
of these charges are to be prescribed by Regulations that are yet to be drafted. The Government’s 
expressed intention (in the Explanatory Memorandum) of a cap of six months for existing contracts and 
three months for future contracts is to be applauded. However, we are concerned about the provisions 
that may be made by Regulation to define vacant possession in such a way that could allow the 
operators to unduly extend the time before the limitation comes into effect: they must be encouraged to 
progress the securing of new lessees/licensees expeditiously and a too generous allowance for “matters 
outside the industry’s control” … could effectively negate the benefits of this amendment.  
We support the clear proposal that operators not be permitted to recoup any lost recurrent charges from 
other residents. 

I think that is a very important point. It continues — 
We also support the provision that permits former non-owner residents to defer payment of recurrent 
charges until a refund entitlement is due to be paid. However, this last provision requires the former 
non-owner resident to make an election in writing: we consider such an election should also be 
permitted by the legal personal representative of the former non-owner resident as in some cases the 
vacating of the residence may be due to incapacity. 

I think that is a very valid point. In discussions with the Western Australian Retirement Complexes Residents 
Association we talked about the opportunity for other representatives to participate. It is fairly common practice 
that if an individual is not in a position to represent themselves why should a lawyer, a family member or an 
advocate not be able to speak on their behalf? I note there is an amendment on the notice paper to provide for a 
definition to that effect. I would be interested in the minister’s view on that in due course. It continues — 

Matters Which Must Or Must Not Be Included In Village Contracts: The proposal is welcomed as 
a step towards ensuring that operators meet their obligations or fulfil their promises and resolving some 
other common concerns. Apart from the examples given in the Explanatory Memorandum, there is no 
detail provided as the provisions will be prescribed by regulation. 
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It will be very helpful if the minister can provide some detail about the types of matters that will be dealt with in 
the regulations in relation to contracts. We understand that regulations will be drawn up for village contracts. It 
will be useful to know the types of matters.  

Hon Simon O’Brien: In terms of those that will be required or those that will be specifically excluded?  

Hon KATE DOUST: Yes. 

Hon Simon O’Brien: Sure.  

Hon KATE DOUST: Basically, that is WARCRA’s view on the key issues outlined in the bill. In summary, 
their matters of concern are as follows — 

• The power of the Commissioner to give exemptions to some prohibited persons. 

We have had that discussion. It continues — 

• Use of “Heads of Power” and the dependence on regulations that have either not yet been drafted or, if 
drafted, have not been made available to us for comment or to re-assure our concerns. 

• The need for a “special” resolution to proceed with an appeal to the SAT about excessive and/or 
unwarranted increases in recurrent charges. 

• Uncertainty about the prior events that may be used to delay the commencement of the qualifying time 
before the cap on recurrent charges for a non-owner resident who has left a village commences. 

• I am sure if we are able to come to some sort of agreement in this place on that start date that will allay 
their concerns. It continues — 

• Definition of former resident does not include “the legal personal representative” when the reason for 
leaving the village may be some form of incapacity. 

Overall, I think we will find that they generally welcome the legislation, but highlight a number of concerns, and 
it is important to put that on the record. These people are significant and important players in this issue. I said I 
would do that and I have done that now.  

I note there were a number of changes, and the minister has already dealt with a couple of changes that we would 
like to see included in this bill to tighten it up a little. I note that Hon Lynn MacLaren has a number of 
amendments on the supplementary notice paper that deal with a range of other issues that have probably been 
canvassed by WARCRA. I look forward to Hon Lynn MacLaren explaining all of them and I look forward to 
seeing the minister’s proposed amendments because he may very well have come up with another way of 
resolving these issues. I think the amendments on the supplementary notice paper are all fairly sound and go to 
the heart of the concerns raised by the residents. I note also that the concerns espoused by this association are 
shared also by the Council on the Ageing WA, which fully supports the proposed amendments that will tighten 
up those areas of this legislation and provide more clarity.  

It is disturbing to get correspondence from people living in these retirement arrangements who are concerned 
about costs that they never anticipated and ongoing costs that cause them to curtail activities or change their 
lifestyles. It is also concerning when they say, “Look, we raise these issues and all we get is abuse or we get 
threats; there are difficulties with taking them up.” At that point in life people should not have to put up with 
that. They should be treated fairly, and if they raise an issue, it should be dealt with professionally. They have 
made significant investments in living in these places, whether they own the property or rent it. I think it is 
important that the legislation we are dealing with cover all those aspects.  

The review document refers to our ageing population, and I dare say that over time, this type of legislation will 
come up for review on a number of occasions because it is quite a dynamic industry. The way it is structured is 
changing. These retirement villages are run by significant multinational companies, be they church-based 
organisations or private companies; I think significant investment is made by superannuation companies into 
them. It is big dollars; we are not talking about a Ma and Pa–type show. Substantial money is involved as it is for 
the people who decide to invest and live onsite in these places. I imagine that not just in the metropolitan area 
but also in the rural and regional areas, we will start to see a variety of retirement villages grow as people’s 
needs change. It is therefore very important to make sure that the right balance is achieved.  

One of the key statements in the media was that rogue operators will be prevented from working in this area, and 
I think that is very important. That comes back to the comments I made earlier about the type of people who 
work in this area. I note also that the owners of these villages are not entirely happy with some of the 
amendments the government seeks to implement. They talk in the media about the increased costs they will have 
to pick up. But it is a growth industry and if things are not working as well as they can be, we have to fix it. I 
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acknowledge that the government has done a very reasonable job on this occasion of trying to address those 
issues.  
I think we are all very keen to know what other issues are outstanding. Given it is two years between the report 
being tabled and the bill being introduced, how long will it take us post-election to get a bill into this place to 
deal with the second tranche of legislation? I hate to think that if members opposite get back into government, 
we will be waiting another three or four years for the second tranche of legislation. I hope it will be one of the 
priority bills so that both sides of the industry will be able to manage it.  

I will start to wrap up now; I think I have talked about this enough. The bill we are dealing with has sought to 
resolve residents’ key concerns. Although there are still some concerns about how that will be achieved, if the 
government can perhaps agree to resolve some of those matters, that will provide some comfort, some certainty 
and some clarity for the residents who live in retirement villages. Obviously, other issues need to be resolved 
down the track, and I think the government has sought to find the right balance here in what continues to be a 
very important area and one that every one of us in this room has a vested interest in. As we get older, we will all 
look to where we spend our retirement. When we are dealing with this type of legislation, we want to make sure 
that we do it properly and that people have the right sorts of facilities and are well catered for. If they are not 
being treated appropriately, they should have all the appropriate mechanisms in place so that they can take it 
further. It is a very important and useful bill. When we go into committee, we will ask some questions. As I have 
already flagged, we will not be agreeing to the clauses that deal with the exemptions. We are very concerned 
about them. 

Hon Simon O’Brien: Listen to what we have to say before you commit yourself. 

Hon KATE DOUST: I will listen, but I am very, very concerned about the fact that Western Australia would 
allow that when no other state has done so. Our preference would be to not allow exemptions for those 
individuals. I will wait to hear what the minister says in response. I am sure that we will be able to get this bill 
through fairly quickly. I know that there is quite a bit of anticipation and eagerness for it from the residents, so 
we will not do anything to slow down the bill. 

HON LYNN MacLAREN (South Metropolitan) [4.00 pm]: I rise on behalf of the Greens (WA) to express our 
support for and flag our reservations about the Retirement Villages Amendment Bill 2012. I will go beyond just 
stating the concerns we have about the bill. I have suggested some solutions and have eight amendments on the 
supplementary notice paper. 

Hon Simon O’Brien: Is there anything in the bill you like? 

Hon LYNN MacLAREN: I love the bill. It is a great bill and I support it but it needs just a bit of tweaking. 

Hon Simon O’Brien: Everyone comes in here and they love the bill to bits, but they never say so; they only 
complain about a few things. 
The PRESIDENT: Order! The minister has an opportunity, having introduced and second read the bill, to sum 
up the debate at the end of the second reading debate. 

Hon LYNN MacLAREN: As I said, we do support the bill. It is an important bill and I am glad that we are 
dealing with it before the end of the year. Like Hon Kate Doust, I also look forward to the second part of the 
reforms, which will be in a second bill. 
As has already been described, the bill improves the rights of residents in retirement villages. How can we not 
support that? This is a wonderful thing that the government is doing. Residential retirement villages are only one 
accommodation option for seniors, but it is an important one and we need to ensure that the framework is in 
place so that people can live in them in the certainty that they will not be held liable for unrealistic charges. What 
I wanted to outline—Hon Kate Doust referred to this at the conclusion of her speech—are the options for retirees 
when they no longer want to live in their home. They might want to move for many reasons, including health, 
financial and social reasons. Recently, we read in the newspaper that there is quite a vibrant social life in 
retirement villages. They may also just want to move away from the kids who are coming back home because of 
the tight housing market. They could move into a granny flat, a city apartment or a country home, or they could 
even climb aboard a caravan and travel around Australia and become a grey nomad. In this case, the retirees 
have decided to move into a retirement village. We will look at residential parks and park owners’ rights soon, 
and I welcome that. That is another part of the important reforms that we need to look at for accommodation for 
seniors. 

Many seniors choose to lease or buy into a retirement village. The “Statutory Review of Retirement Villages 
Legislation: Final Report” came out in November 2010, so it is relying on old information. Recently I asked the 
minister how many people we are talking about. I was trying to get updated facts but I got only the facts that are 
in the 2010 report, which are basically from 2009 when there were approximately 192 retirement villages with 
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more than 13 000 independent living units and nearly 300 serviced apartments. This is not a small industry for 
Western Australia. The statistics in the statutory review go into detail about how many seniors there are and how 
many choose to live in retirement villages. The preliminary industry statistics that the minister gave to me in 
answer to a question I asked on 22 August were that between 15 000 and 16 000 people in Western Australia are 
living in retirement villages. It is clear that they are 15 000 or 16 000 reasons to make sure that we get this right. 
Many of us will have been touched by the issues that were raised in this report because with 15 000 or 16 000 
residents in retirement villages, one of us is likely to know someone or a family member of someone who lives 
in a retirement village or, as Hon Kate Doust said, we might be considering it ourselves in the not-too-distant 
future. 

Section 83 of the Retirement Villages Act requires a review of the operation and effectiveness of the act every 
five years. I put on the record that this has taken a while to occur. Section 43 of the Fair Trading Act 1987, under 
which the code of practice applicable to the act is prescribed, requires the code to be reviewed within three years 
of it first taking effect. In 2002, a statutory review was carried out and a report tabled entitled “Review of the 
Regulation of the Western Australian Retirement Village Industry”. I will refer to it as the 2002 statutory report. 
The 50 recommendations from that report were reassessed as part of the 2006 review that was called for by the 
then Minister for Consumer Protection, Michelle Roberts, MLA, to see whether they were still applicable. The 
minister also approved a concurrent review of the code. That was four and a half years before this statutory 
review was tabled in November 2010, which I mentioned. Hon Bill Marmion is on record as saying that, subject 
to cabinet approval, he would aim to introduce a bill into Parliament as early as possible in early 2011. As we 
know, it is close to the end of 2012. We know that did not happen and the time frame has slipped. However, I am 
happy to see put forward a number of amendments to this bill that were well worth waiting for, and I commend 
the government for giving us the bill, but we might not have had to wait quite so long for it. 

We all know that we have an ageing population. According to the economics editor of The West Australian, 
250 000 Western Australians will have reached the age of 65 by this year. By 2050, approximately 27.1 per cent 
of the population will be aged 60-plus years and 11.6 per cent will be 75-plus years. That is an increase from 
17.3 per cent in 2010 when this report was tabled. The greatest increases will be seen in the oldest age groups, 
with the number of 75-plus-year-olds more than doubling, and the number of 85-plus-year-olds almost tripling. 
If any members attended the demographics lectures by Bernard Salt, they would know that the chart starts to 
form a “coffin” shape. The younger people at the bottom of the chart make up the smallest part and the number 
of older people at the top make up quite a high number that increases as time goes on. That means that 
accommodation for seniors will be important now and well into the future, and with each passing year it will 
become more important. This issue has long been recognised by the WA Greens, of course, in relation to not 
only housing and retirement villages, which is one element of that, but also public transport, health services, 
aged care and investment in training such as computer technology. Even today a petition was tabled calling for 
the continuation of the First Click and Second Click programs that teach seniors how to access technology. So it 
is a current hot topic. Social activities and fitness are other issues that are important to us, because that will help 
ensure that the ageing population is kept active and self-sufficient for as long as possible. For that reason, in 
general, we support most of the reforms that the minister has placed before us. However, as I have stated, we do 
have some reservations.  

I will first give an overview of the bill. I will then discuss the six key reforms that are proposed in the bill, and in 
doing so I will flag the amendments that I have placed on the supplementary notice paper.  

As mentioned by the minister in his second reading speech, the recommendations in the statutory report that are 
to be legislated will be implemented via two amendment bills. The bill that we are dealing with now seeks to 
implement six key reforms. The first is that residence contracts must comply with prescribed requirements, there 
must be no contracting out of the legislation, and there will be retrospectivity. The second deals with recurrent 
charges. That is an issue that we will deal with quite a bit in committee, I am sure. The bill contains provisions to 
limit the period for which outgoing non–owner residents will be liable for recurrent charges. As Hon Kate Doust 
signalled quite clearly, we are very much in favour of those limits. The third key reform is that the administrating 
body cannot require payment in respect of prescribed matters. That sounds complex, and when we get into the 
committee stage we can go through that in a bit more detail. I have also proposed an amendment with regard to 
that matter. The fourth reform is that residents will have the power to take disputes to the State Administrative 
Tribunal. The fifth reform is the appointment of a statutory manager if the wellbeing or financial interests of 
residents may be at risk. The sixth reform is to prohibit unsuitable persons from being involved in the 
management of retirement villages. These are all very good reforms. As mentioned, the Greens (WA) support 
most of these changes. However, some of these changes do not go far enough, and in many important respects 
the detail is lacking completely, or will be known only once the regulations are published. During the second 
reading debate, the minister should clarify his intentions in relation to that detail.  
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I now want to look in detail at the good and the not-so-good changes that are proposed in this bill. The first is 
residence contracts. Proposed section 14A provides that the regulations will stipulate what may or may not be 
included in a residence contract. A person will be prohibited from entering into a residence contract with a 
prospective resident if the residence contract does not comply with the regulations. The penalty for 
noncompliance is a fine of $20 000. When there is a breach, the relevant provision will be deemed to be included 
or excluded, as the case may be, from the contract. The regulations will stipulate whether a provision is 
retrospective to existing contracts.  

According to the explanatory memorandum that was circulated with this bill, proposed section 14A is intended 
to ensure that residence contracts in a retirement village set out important matters in a consistent way and do not 
impose on residents requirements that are inappropriate. For example, some residence contracts lack clarity as to 
when a resident will be entitled to get their premium repaid, and other contracts require a resident to confer on 
the administering body an enduring power of attorney over the resident’s personal affairs. So that is a really 
important reform. 

Another important reform is that there is to be no contracting out of the legislation. That is also a reform that we 
support. Section 6(1) of the act provides in part that — 

… no residence contract or other contract, agreement or arrangement (whether oral or partly or wholly 
in writing) operates to annul, vary or exclude any of the provisions of this Act.  

The provisions of the new legislation will have effect notwithstanding any stipulation to the contrary in a 
residence contract. We support that reform. But I do want to flag the following reservations. There will be a lack 
of certainty until the regulations are published. We believe we can improve that situation by seeking to amend 
the bill. There is also uncertainty about what will happen during the transition between when the act comes into 
operation, which is six months from the date of royal assent, and the date of proclamation of the regulations. 
There is also uncertainty with regard to which provisions will be retrospective. It is not clear whether a no-
disadvantage provision will apply. In other words, if a provision that is in an existing or a new contract is more 
favourable to a resident than what is prescribed in the regulations, will the deeming provisions in proposed 
section 14A(3) and (4) still apply to include or exclude it? I hope the minister will clarify that in his response to 
the second reading debate.  

The wording of section 6(1) of the act is very wide. It provides that no residence contract, whether oral or 
written, may operate to vary the provisions of the act. That includes the regulations. In my view, variations to a 
prescribed clause should be permitted provided they are not in conflict with the act—that makes sense—or if 
there will be no disadvantage to the resident on account of the variation. I would ask the minister to clarify that. 
That is the no-disadvantage test.  

It is also a welcome reform that a number of the provisions in this bill will apply retrospectively, although there 
remain some inequities in the way in which this will apply. For instance, under proposed section 23(2), the 
limitation on the payment of recurrent charges will apply to existing contracts if the resident becomes a former 
resident after the coming into operation of this act. However, it will not apply to the many people who are 
already former residents and who continue to be liable for recurrent charges. So a person who has already moved 
out of a retirement village will not be covered by this bill and will still be required to pay recurrent charges. That 
means that for these people, there is no end in sight, and there is no incentive for the administering body to bring 
that liability to an end. The minister may recall that I have asked questions about the average length of time for 
which a former resident would be required to pay recurrent charges, and the minister advised that it was eight 
months. I have been informed by WARCRA that that average is really an underrepresentation, because many 
people are required to pay these recurrent charges for a year, or more. 

Hon Simon O’Brien: It is an average. 

Hon LYNN MacLAREN: Yes, but that average does not reflect the ridiculously long period for which people 
have to pay for something that they are no longer getting, which is what many retirees have to do. So I think 
there are some things that we can do to improve the bill, and I have put my amendments forward for that reason.  

The Greens (WA) support the reforms to the recurrent charges provision. The provision will be retrospective to 
existing contracts. That is a good move. The no-disadvantage provision will apply if the residence contract 
specifies a period of ongoing liability that is less than what is prescribed. We support that also. The new 
provision stipulates that recurrent charges may be deducted from the premium payable to former residents, who 
may elect by notice to pay in this manner. We support that change. We also support the provision that the 
administering body will become liable to pay the recurrent charges from the time the resident’s liability ceases. 
That means that there will be no shortfall in the funds that are required to run the village. The administering body 
will be prohibited from recovering these moneys from the other residents. It was a surprise to me to learn just 
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how many concerns exist about the rights of residents. I had no idea that residents are currently not protected 
from these kinds of charges.  
The Greens very much appreciate the fact that these reforms are coming through now. However, we do not 
support the lack of certainty that will prevail between the time the bill comes into force and the time the 
regulations are published. We also do not support the failure to specify a clear starting date for the time periods 
specified in the bill. The purpose of the amendment standing in my name on the supplementary notice paper is to 
ensure that that period will start at a particular date, which I have suggested should be the date of vacant 
possession. We also do not support the fact that the reform does not apply to those who became former residents 
prior to the relevant provision coming into operation, because these former residents have an ongoing liability 
for recurrent charges, with no sunset provision on that liability. I will be very interested to hear how many people 
this will affect. These people are caught in an inequitable system. I urge the minister to consider their plight, 
particularly as unscrupulous operators, if there are any, may delay the sale of their units so that they continue to 
have that stream of income without limitation. Hon Kate Doust referred to how many hundreds of dollars people 
are paying in recurrent charges on a monthly basis. While the proposed changes are an improvement to the 
existing regime—in which no time limit has been specified—we object to former residents of retirement villages 
having ongoing liability for recurrent charges when they are no longer gaining benefit. All other tenants in 
Western Australia have rights and would not be subject to these unfair, ongoing charges. It is similar to 
terminating a lease, but remaining liable to pay rent until the landlord finds new tenants. It is a strange 
arrangement in a commercial market. I understand that the industry has concerns about this, but it has been 
flagged for some years. Perhaps it is timely that it make adjustments in line with what residents do and can 
expect from a fair system. In addition, the time limits proposed for the ongoing liability for recurrent charges—
which are six months for existing residents and three months for new residents—are meaningless without a 
starting date. To address those serious deficiencies in the bill, I will move an amendment that will give residents 
who became former residents as defined in clause 11 of the bill before the new legislation takes effect certainty 
about their ongoing liability for recurrent charges. The time limits for residents who become former residents 
after the new legislation takes effect should run from the date on which vacant possession is given by the former 
resident or the former resident’s representative to the administering body. I point out that there is no protection 
for owner–residents, which is a reform the Greens (WA) have consistently requested for the past two years at the 
urging of their senior stakeholders. At this point, I thank the representatives of COTA and the WA Retirement 
Complexes Residents’ Association for keeping us in the loop about these charges. I remember that we first 
started meeting with them mid–last year—it might have been 2010. I assisted some residents in preparing a 
petition because they did not believe that this bill would come into Parliament in time. We petitioned Parliament 
for a fairer system for a particular retirement village in Leederville.  

The statutory report recommended—recommendations 71 and 72—that the legislation be amended to adopt a 
remarketing policy with provisions similar to those contained in the South Australian legislation to provide 
residents with greater input into the sale of their unit. That is contained in the second appendix of the statutory 
report. I will not take the time to read that into the record, but I point members to it. That system has been in 
place in South Australia for some time. It is a good policy and was included in the statutory review report. We 
could have taken more notice of it in the amendment bill. Once an owner–resident expresses the intention to 
leave, the operators should make available to prospective purchasers all pertinent information within a 
reasonable time to expedite the sale. These changes have not been included in the bill. I seek confirmation from 
the minister that they will be included in the second reform bill. 

Hon Simon O’Brien: Which changes are you referring to? 

Hon LYNN MacLAREN: The remarketing changes, so that the resident has some say in negotiating with the 
administrating body on the sale of his unit. 
Hon Simon O’Brien: Are you talking about a non-owner resident? 
Hon LYNN MacLAREN: No, an owner–resident.  
Hon Simon O’Brien: They should have a great deal of say.  

Hon LYNN MacLAREN: Yes; they should be totally in charge.  

The third reform that the government is putting forward today involves the administering body not requiring a 
payment for prescribed matters. No detail has been provided regarding which payments are prohibited, but 
examples given in the explanatory memorandum include membership of industry associations, certain legal and 
court costs incurred by the administering body and overseas travel of the administering body. In his second 
reading speech the minister also made reference to provisions for regulations to prohibit certain fees and charges 
being recouped from residents, such as certain legal costs that do not relate to the operation of the village. I hope 
this provision will address the serious concern of stakeholders regarding the provision in many existing 
residents’ contracts that residents must indemnify the administering body for any legal costs it may incur. This 
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gives rise to the anomaly that if residents appeal to the State Administrative Tribunal because of excessive or 
unwarranted charges, they have to bear the administering body’s legal costs of that appeal even if they win. I 
hope the minister will reassure us that such provisions will be prohibited under proposed section 14A.  

The fourth reform involves taking disputes to SAT. There will be a simplified procedure for taking disputes to 
SAT. Amongst other things, the provisions give SAT the ability to hear disputes about such matters as whether a 
resident’s contract complies with regulations under proposed section 14A; disputes about the provision of 
services and amenities to the residents, including recreational services and amenities; and any excessive or 
unwarranted increase in recurrent charges or the imposition of a levy. The first two of these amendments are not 
controversial. I will deal only with the third, which is the referral to SAT of disputes relating to excessive or 
unwarranted increases in recurrent charges or the imposition of a levy. It is commonly known that the existing 
process is too complex and should be simplified. In his second reading speech the minister stated that under the 
new provisions residents will have the “capacity to appeal collectively to SAT against increases in recurrent 
charges or imposition of a levy, so that residents as a group can challenge excessive or unwarranted imposts, and 
SAT may make orders addressing the circumstances of the case.” With respect to the minister, that statement is 
misleading—at least I found it misleading—since applications to SAT regarding an increase in recurrent charges 
or the imposition of a new levy must be authorised by a special resolution. The requisite special resolution must 
still be passed at a meeting that has to be called by the administering body. This issue arose earlier in response to 
Hon Kate Doust’s remarks. I look forward to the minister addressing these concerns. The requisites for the 
meeting are contained under the existing 2009 code of practice under the Fair Trading Act. It is therefore 
impossible to circumvent the administering body, which invariably has a conflict given that it is the 
administering body that has imposed the fees or the levy. Residents may be hesitant to be seen as stirring up 
trouble by calling on the administering body to call a general meeting for fear of being victimised. I understand 
that it is proposed to amend the requirements for a special resolution so that it may be passed at a meeting called 
by either the administering body or the residents themselves. That is a very welcome change. However, it is 
vitally important that residents have the power to refer disputes about recurrent charges or levies to SAT without 
intervention by the administering body. I will propose an amendment for that. In addition, there is strong 
pressure from residents for the resolution necessary to be changed from a special to an ordinary resolution—that 
would solve this issue—which would require only a simple majority of those present at the meeting and entitled 
to vote, and who do vote, to pass the resolution.  
The current code is due to expire on 30 September 2012. I understand from the briefing provided to me by the 
minister’s office that it is proposed to extend this operation for six months. We are now within a couple of weeks 
of that 30 September deadline for the code to be reviewed. That is one of the reasons I am proposing that we lock 
that into the bill; that is, we put the definition of an ordinary resolution into the bill so that it stands alone from 
the code of practice and from the date the bill is passed so residents will have clarity about how that is to 
proceed.  

My question to the minister when he responds to us is: why must the most important of provisions be relegated 
to a different act—the Fair Trading Act—and why is the definition of ordinary resolution not included in this bill 
so as to become effective as soon as the bill comes into operation? 

Debate interrupted, pursuant to standing orders. 

[Continued on page 5918.] 
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